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DISCUSSION: The immigrant visa petition was denied by the
Director, Texas Service Center. An appeal was dismissed by the
Associate Commissioner for Examinations. The matter is again

before the Associate Commissioner on a motion to reopen and a
motion to reconsider. The motion will be dismissed.

The petitioner is a church claiming a congregation of 350 members.
It seeks classification of the beneficiary as a special immigrant
religious worker pursuant to section 203(b) (4) of the Immigration
and Nationality Act (the "Act"), 8 U.S.C. 1153({(b) (4), in order to
employ him as a "musician" at a salary of $1,500 per month.

The petitioner filed a Form I-360 petition for special immigrant
classification on September 29, 1997. The petition was denied on
its merits in a decision dated April 13, 1998. The center director
found that the petitioner failed to establish that the
beneficiary’s claimed volunteer work with the church satisfied the
requirement that he was continuously carrying on a religious
occupation for at least the two years preceding the filing of the
petition. The center director also found that the petitioner
failed to submit the required documentation necesgsary to establish
the ability to pay the proffered wage

The petitioner, by and through counsel, filed an appeal from the
decision with an appellate brief and additional evidence. The
Associate Commissioner, by and through the Director, Administrative
Appeals Office ("AAO"), reviewed the record and dismissed the
appeal finding that the petitioner had failed to overcome the
grounds for denial. The AAOQ further noted that the record was
insufficient to show that the position of musician constituted a
qualifying religious occupation or that a valid job offer had been
tendered.

On motion, counsel requested both reconsideration and reopening of
the decision. Counsel for the petitioning church argued for
reconsideration of the decision by citing several unpublished
Service decisions and argued that the type of wvolunteer work
engaged in by the beneficiary should satisfy the prior experience
requirement. Counsel requested reopening of the proceeding to
consider new evidence and submitted additional financial
documentation asserting that the documentation was previously
unavailable.

According to 8 C.F.R. 103.5(a) (2}, a motion to reopen must state
the new facts to be provided -and be supported by affidavits or
other documentary evidence. In order to prevail on a motion to
reopen, the petitioner must establish that the new facts and/or
evidence presented were unavailable at the time the prior decision
was isgued. Id.

According to 8 C.F.R. 103.5(a) (3), a motion to reconsider must



state the reasons for reconsideration and be supported by any
pertinent precedent decisions to establish that the decision was
based on an incorrect application of law or Service policy. In
order to prevail on a motion for reconsideration, a petitioner must
establish that the prior decision rests on an incorrect application
of law, so that the decision "was incorrect based on the evidence
of record at the time of the initial decision." Id.

According to 8 C.F.R. 103.5(a) (4}, a motion that does not meet
applicable requirements shall be dismissed.

The unpublished administrative decisions relied on by counsel do
not have binding precedential value. Only decisions published and
designated as precedentg by the Associate Commissioner are binding
on Service officers. See 8 C.F.R. 103.3(c). Counsel disagrees
with the Service’s interpretation of its own regulations, but has
not shown that the AAO0 decision was based on an incorrect
application of law or Service policy. Accordingly, counsel has not
established a basis for reconsideration of the decision.

Counsel furnished a letter from an official of the petitioner
stating that the financial documentation now submitted was
previously unavailable due to renovations being made at the church.
The explanation that the petitioner’s tax returns or annual reports
were previously unavailable to be submitted in support of the visa
petition due to renovations being performed at the church is not
entirely reasonable. Even if such documentation were accepted on
motion, the financial evidence does not address the prior
experience requirement as the primary ground of ineligibility.
Accordingly, counsel has not established a basis for reopening of
the decision.

It must be concluded that the petitioner has failed to establish
that this action meets the applicable requirements of a motion and
it must be dismissed.

The petitioner is free to file a new petition without prejudice.

ORDER: The mcotion is dismissed.



